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United States Court of Appeals for the 
District of Columbia 


No. 6582. 

Gulf States Utilities Company etc., Appellant, 

vs. 

j 

Harold L. Ickes, Administrator, et al. I 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 59630. 

Gulf States Utilities Company, a Corporation Organized 
and Existing Under the Laws of the State bf Texas, 
Plaintiff, ^ ! 

vs. 

j 

Harold L. Ickes, Administrator of the Federal Emergency 
Administration of Public Works; Horatio Bj Hackett, 
Assistant Administrator thereof; J. J. Madigan, Acting 
Executive Officer thereof; F. E. Schnepfe, Director of 
Projects Division thereof, et al., Defendants, j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in' the Supreme Court of the 
District of Columbia, at the City of Washington, in said , 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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1 In the Supreme Court of the District of Columbia 

Holding an Equity Court. 

Equity. 

No. 59630. 

Gulf States Utilities Company, a Corporation Organized 
and Existing Under the Laws of the State of Texas, 
Plaintiff, 

v. 

Harold L. Ickes, Administrator of the Federal Emergency 
Administration of Public Works; Horatio B. Hackett, 
Assistant Administrator thereof; J. J. Madigan, Acting 
Executive Officer thereof; F. E. Schnepfe, Director of 
Projects Division thereof; Henry Morgenthau, Jr., Sec¬ 
retary of the Treasury of the United States; W. A. 
Julian, Treasurer of the United States, and Guy Allen, 
Chief Disbursing Officer, Disbursements Division of the 
Treasury of the United States, Defendants. 

Memoranda. 

October 1, 1935.—Bil of Complaint filed. 

October 4, 1935.—Temporary Restraining Order filed. 
Bond ($5000.00) injunction approved and filed. 

2 Defendants’ Motion to Dismiss the BUI of Complaint. 

Filed October 14, 1935. 
******* 

Now come the defendants and move this Court to dis¬ 
miss the bill of complaint herein for want of equity, in 
that: 

I. 

The bill of complaint does not set forth a cause of action 
nor any matter entitling the plaintiff to the relief prayed 
for against the defendants herein, or any of them. 

3 II. 

The bill of complaint does not present a justiciable con¬ 
troversy of which this Court has jurisdiction. 
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III. 

The plaintiff has not the capacity to maintain this suit, 
and does not show any injury or interest entitling it to 
maintain the same. 

IV. I 

The suit is in effect against the United States Of America 
and as such mav not be maintained. 


V. 

The acts which the bill alleges the defendants propose 
or threaten to perform are valid and duly authorized by 
law and by the Constitution of the United States. 

ANGUS D. MacLEAN, i 

Assistant Attorney General. 
ALEXANDER HOLTZOFF,| 

Special Assistant to the Attorney General. 
JOHN W. SCOTT, 

Special Assistant to the Attorney [General. 
HENRY T. HUNT, 

General Counsel for the Adminis¬ 
trator of Public Works. 
LESLIE C. GARNETT, 

United States Attorney for the 

District of Columbia. 
DAVID A. PINE, 

Assistant United States Attorney. 


4 Amended Bill of Complaint for an Injunction and 

Other Relief. 

! 

Filed October 17, 1935. 

* * * * * * • 


Now comes the plaintiff, and by leave of Court, files this 
its amended bill of complaint, and for its causes of action 
against the defendants, alleges: 

| 

I. | 

Plaintiff is a corporation organized and existing under 
the laws of the State of Texas, is a resident and citizen of 
the State of Texas, and has its principal office and corporate 


i 





4 


GULF STATES UTILITIES CO. ET AL. VS. 


domicile in the City of Beaumont, Jefferson County, Texas 
and an office in the City of Huntsville, Walker County, 
Texas, and sues in its own right. 

II. 

The defendants and each of them are administra- 
5 tive officers or employees of the United States of 
America, residing in the District of Columbia, and 
can be found within said District of Columbia, are more 
than twenty-one years of age, and are more particularly 
identified as herein specifically set forth: 

Harold L. Ickes is the duly appointed, qualified and act¬ 
ing Administrator of the Federal Emergency Administra¬ 
tion of Public Works (hereinafter called PWA), appointed 
by Executive Order of the President of the United States 
of America dated July 8, 1933, in pursuance of the provi¬ 
sions of Section 201 (a) of Title II of the National Indus¬ 
trial Recovery Act. 

Horatio B. Hackett is the duly appointed, qualified and 
acting Assistant Administrator of PWA. 

J. J. Madigan is the duly appointed, qualified Acting 
Executive Officer of PWA. 

F. E. Schnepfe is the duly appointed, qualified and act¬ 
ing Director of Projects Division of PWA. 

Henry Morgenthau, Jr., is the duly appointed, qualified 
and acting Secretary of the Treasury of the United States, 
and as such has general supervision and control over the 
disbursement of the public funds of the United States. 

W. A. Julian is the duly appointed, qualified and acting 
Treasurer of the United States, and as such is, under the 
supervision of the said Secretary of the Treasury, in con¬ 
trol of the disbursement of the public funds of the United 
States. 

Guy Allen is the duly appointed, qualified and acting 
Chief Disbursing Officer of the Treasury Department, and 
as such is at the head of the Division of Disbursement of 
the Treasury Department, and is in control of the actual 
drawing and issuing of checks on behalf of the United 
States, and the actual disbursements of the public funds 
of the United States. 

Each of the foregoing officers or employees is sued on 
account of acts which he threatens to perform under the 
pretended authority of Title II of the National Industrial 
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Recovery Act and the Emergency Relief Appropriation Act 
of 1935. 

t 

6 III. ! 

| 

This is a civil cause in equity, arising under the Consti¬ 
tution and laws of the United States, and under the equity 
powers of the courts of the District of Columbia! 

iv. i 

On or about the 4th day of October, 1927, the;Citv Coun¬ 
cil of the City of Huntsville, Texas, passed its:Ordinance, 
a copy of which is attached hereto marked Exhibit A, grant¬ 
ing to Gulf States Utilities Company, their successors and 
assigns a franchise to construct, operate and maintain an 
electric light and power plant and distribution system in 
the City of Huntsville, Texas, and to use the areas under 
the control or jurisdiction of said city for the:purpose of 
generating electricity and for the sale and distribution of 
the same to said city and to the public generally for light, 
heating and power and other purposes to whicli electricity 
may be put. Said franchise was granted for a period of 
fifty years from the passage thereof. At all times since 
and at the present time this plaintiff has been operating 
under the said franchise in the City of Huntsville and has 
built a large distribution system in said city and has been 
engaged in the business of distributing and selling elec¬ 
tricity to the inhabitants of the City of Huntsville and to 
the City of Huntsville itself. Plaintiff also acquired and 
now owms a franchise granted by the City Council of the 
City of Huntsville to Huntsville Cotton Oil Company on 
March 3, 1925, said franchise having been assigned by the 
Grantee named therein to plaintiff. Said franchise pro¬ 
vides therein that it continues effective for a period of 
twenty-five years. Plaintiff in conducting its operations in 
the City of Huntsville is not thereby engaged directly or 
indi recti v in commerce between the State of Texas and anv 
other state, or in any commerce which has any effect upon 
commerce between the State of Texas and anv other 
state. 

7 The electric energy regularly distributed and sup¬ 
plied by plaintiff in Huntsville is generated at its 

57,500 kilowatt capacity electric generating station on the 
Neches River near Beaumont, Texas known as! its Neches 





6 


GULF STATES UTILITIES CO. ET AL. VS. 


Power Station, such electric energy being transmitted to 
Huntsville and to other municipalities and electric users 
served by plaintiff over two 33,000-volt service lines, said 
transmission lines being wholly within the State of Texas. 

The total value of plaintiff’s property in the state of 
Texas is in excess of Twenty-eight million dollars ($28,- 
000,000). The present fair value of plaintiff’s property in 
the City of Huntsville necessary, used and useful in supply¬ 
ing said city and its inhabitants with electric current is in 
excess of One hundred and eighty thousand dollars ($180,- 
000). The gross revenues of plaintiff from its operations 
in Huntsville for the year 1934 were approximately Seventy 
thousand dollars ($70,000). 

The aforesaid franchises owned by plaintiff have never 
been cancelled or forfeited and are now in full force and 
effect. In reliance upon such franchises, the contractual 
obligation thereof and the vested property rights of the 
plaintiff therein, plaintiff has spent a substantial amount 
of money in extending, improving and maintaining plain¬ 
tiff’s electric property in Huntsville. 

Plaintiff has been and now is the onlv agencv existing in 
Huntsville for the distribution and sale therein of electricitv 
to the City and its inhabitants. Its system was designed 
to be, and is, adequate to supply and distribute all the elec¬ 
tricity at the present time required within Huntsville by 
users thereof, and has excess facilities and capacity suffici¬ 
ent to supply and distribute to new users, or for additional 
uses, all further amounts of electricity which users within 
Huntsville may in the future require. Said City has a 
relatively stable population of approximately 5,000, with 
no prospect of unusual growth. The electric service fur¬ 
nished by plaintiff has been and will continue to be 
8 adequate, reasonable and satisfactory, and has been 
and will continue to be furnished at rates which are 
fair and reasonable at levels designed to provide no more 
revenue than necessary to afford plaintiff a fair return on 
the value of its property necessary, used and useful in serv¬ 
ing Huntsville. Pursuant to statutes of the State of Texas, 
and to its City Charter, Huntsville has for some years regu¬ 
lated all rates for the service furnished by plaintiff to the 
inhabitants of Huntsville and to Huntsville itself, and in all 
other necessary respects has regulated said service fur¬ 
nished by plaintiff. The service furnished by plaintiff 
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within Huntsville will continue to be adequate, i reasonable 
and satisfactory hereafter, not only because of plaintiff’s 
disposition so to furnish service, but because of said regu¬ 
latory power lodged in the City of Huntsville. 

i 

V. | 

Plaintiff is and for many years has been a taxpayer of 
the United States, and has paid many thousands of dollars 
in income and excise taxes to the United States, |and is sub¬ 
ject to the liability of paying hereafter many thousands of 
dollars in such taxes, and is a purchaser and consumer of 
commodities subject to taxes payable to the United States. 
For the year 1934 the plaintiff paid or incurred! liability to 
pay taxes to the United States applicable to its electrical 
properties, operation and sales in Texas, in the sum of more 

than One hundred and fifty-five thousand dollars ($155,000). 

! 

VI. 

Plaintiff is and for many years has been a taxpayer of 
the City of Huntsville, of Walker County and of the various 
taxing districts located wholly or in part in said County, 
and of the State of Texas, and has paid thousands of dol¬ 
lars in taxes to said City, County and subdivisions, and 
State, and plaintiff is subject to the liability of paying many 
thousands of dollars in such taxes in the future. 
9 With respect to its electrical properties, operation 
and sales in Texas, plaintiff has paid, or incurred 
liability to pay, taxes for the year 1934 to sftid City in 
excess of the sum of One thousand three hundred and sixty- 
two dollars and fifty-two cents ($1,362.52), to said County 
and subdivisions in excess of the sum of Three thousand 
two hundred dollars ($3,200), and to said State in excess of 
the sum of Fifty-nine thousand dollars ($59,000). 

vii. i 

The PWA, under the direction of defendant Ickes, has 
conceived, and for some time past has been executing 
throughout the country, a plan to fix the rates of privately 
owned electricity utilities at levels determined by PWA to 
be ‘ 4 socially desirable” and to promote public ownership 
of electricity utilities, regardless of local state policy, as a 
u yardstick” of electricity rates and service tol which pri- 
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vately owned electricity utilities must conform. This plan 
is not intended to have and, in fact, does not have any rela¬ 
tion to interstate commerce; its intended and actual effect 
is control and regulation of entirely local and intrastate 
commerce. 

The plan is effectuated by soliciting and inducing munici¬ 
palities and other political subdivisions of the several states 
to permit PWA to institute and to carry out, as Federal 
Public Works Projects, the construction of electricity gen¬ 
erating and distributing systems within such subdivisions, 
such systems being planned, built and financed by and un¬ 
der the control and direction of PWA, and being operated 
by PWA through its retention of absolute control over the 
rates to be charged for the service of such systems when 
completed. 

Upon tentative selection of an area for such a Project, 
PWA usually gives to existing private electricity utilities 
in such area an opportunity to escape being superseded by 
or suffering competition from such a system if such private 
utilities establish rates satisfactory to PWA and, in 
10 effect, consent to continuing PWA regulation of their 
rates under the threat of destruction. The rates sc 
exacted are arbitrarily set by PWA, do not provide a rea¬ 
sonable return to such utilities upon their investment, are 
much less than those fixed by authorized state regulatory 
bodies, and are determined without hearing such utilities 
and without any consideration whatever of the elements re¬ 
quired by the due process clauses of the Fifth and Four¬ 
teenth Amendments to be considered in rate regulation. 
Plaintiff cannot aver with particularity the level to which 
such privately owned utilities are required to conform be¬ 
cause PWA has never adopted definite criteria but acts in 
each case according to an arbitrary and vaguely formulated 
conception of “social desirability”. In general, however, 
such level is that at which a system built and operated by 
PWA as aforesaid would earn enough to pay operating 
costs without provision for Federal, state, or local taxes, 
and to repay over a long period of time so much of the 
cost of construction thereof as is represented by the pre¬ 
tended loan made by PWA as hereinafter described; and in 
many instances PWA requires a level even lower. 

If the existing private utilities in such area conform to 
the standard so fixed by PWA, PWA usually suspends con- 



I 

I 


HAROLD L. ICKES, ADMINISTRATOR ET AL.; 9 

summation of such a Federal Public Works Prbject for a 
time sufficient to enable it to be assured that such conform¬ 
ity is in good faith and permanent and then, if satisfied, 
PWA usually abandons the project. Otherwise PWA pro¬ 
ceeds to consummate the project, as heretofore and here¬ 
after described, and either subjects the private |utilities to 
rate-war to attain the rate level desired by PWA and if 
possible to drive such utilities out of business, or induces 
the state regulatory bodies to revoke the privileges of such 
utilities to do business. 

This plan is frankly acknowledged by PWA in public 
press releases, in public statements of the Administrator, in 
instructions given to PWA agents charged with the 
11 administration of PWA functions, in negotiations 
with existing private utilities, and otherwise. 

In deciding thus to build electricity generating and dis¬ 
tributing svstems, the sole consideration entertained bv 
PWA is the rate level of existing privately owned utili¬ 
ties. The extent of unemployment in the vicinities, or else¬ 
where, and the relation between the type of employment 
given by such a Project and the character of workers un¬ 
employed, the dependability and economic soundness of 
existing private utilities, the capacity of the areas to ab¬ 
sorb increased electricity production, and other' considera¬ 
tions relating to the need for such a PWA electricity sys¬ 
tem are excluded entirely by PWA in reaching its decision 
to build and operate such a Project. 

To induce the necessary cooperation of municipalities 
and other political subdivisions in the various I states and 
to procure their consent to such Federal Public Works 
Projects and to the regulation of the rates of existing pri¬ 
vately owned utilities bv PWA in accordance with the 
aforesaid plan, PWA, by advertising and other, newspaper 
publicity and by circulars and direct statements made to 
municipalities by authorized agents, has represented that 
it would authorize and direct the construction, as Federal 
Public Works Projects, of electricity generating and dis¬ 
tributing systems, to become the property of stich munici¬ 
palities. The representations have been that approxi¬ 
mately thirty per cent of the cost of the Project would be 
an outright gift, the balance of the cost to be repaid to 
PWA, if at all, out of the revenue of the system; and that 
thus no risk would be incurred by the municipality. More 

2—6582a I 
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recently, purporting to act under the terms of the Emer¬ 
gency Relief Appropriation Act of 1935, such representa¬ 
tions have been liberalized to increase the proffered gift 
from thirty per cent to forty-five per cent of the cost of 
the Project, and in many cases even more. In the 

12 State of Texas and in the region served by plaintiff, 
authorized agents of PWA have been carrying on 

with particular vigor a drive to induce municipalities to 
permit PWA to institute such Federal Projects in order 
to compete with and supersede the facilities of existing pri¬ 
vately owned utilities including this plaintiff. The liberali¬ 
zation in the amount of the outright gifts to such munici¬ 
palities has stimulated this drive. When the municipality 
consents to such a project and PWA decides to threaten 
existing utilities with its consummation, a so-called loan 
and grant arrangement is entered into similar to the so- 
called agreements between PWA and the City of Huntsville 
hereinafter described. Such an arrangement constitutes 
a pretense and sham in that it does not in fact provide for 
a loan but merely for the possible recapture of a part of 
the cost of such projects out of the earnings thereof, and 
imposes no obligations upon a municipality and confers no 
authority upon it in the construction thereof, all as more 
specifically hereinafter set forth. 

All the acts of the defendants hereinafter complained of 
are done or threatened in pursuance of the plan herein¬ 
before alleged. 

VIII. 

During the past several months PWA and the defendant 
Ickes commenced, and have to this day continued, nego¬ 
tiations with the City of Huntsville looking to the construc¬ 
tion in said City, as a Federal Public Works project author¬ 
ized and directed by PWA and financed by funds of the 
United States Government, of an individual engine- 
operated, municipal electricity generating and distribution 
system in Huntsville wherewith to furnish the City and 
its inhabitants with electricity service. Such service would 
in no way relate to or affect interstate commerce. 

All such negotiations have been conducted out of the 
presence of plaintiff and all papers recording such negotia¬ 
tions have been kept secret and withheld from plain- 

13 tiff at the direction of PWA. Although plaintiff has 
repeatedly requested of PWA and of the City of 
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Huntsville access to such papers and particularly to those 
portions which have become public documents, such re¬ 
quests have been refused. However, plaintiff is informed, 
believes, and so alleges that PWA, solely because it has 
decided that plaintiff’s electricity rates are too high accord¬ 
ing to its standards as heretofore in Paragraph YII de¬ 
scribed, and because plaintiff has not reduced such rates 
in conformity with such standard, has determined to pro¬ 
ceed immediately with the construction of an electricity sys¬ 
tem in said City as aforesaid, which system is intended by 
PWA to serve, and which will serve, the same persons now 
and heretofore served by plaintiff and as would hereafter 
otherwise be served by plaintiff; such service i^ further in¬ 
tended by PWA to drive down plaintiff’s rateis to a level 
twenty-five per cent below plaintiff’s present rates or to 
such other level as PWA may determine. 1 to be appropriate, 
and if possible to destroy plaintiff’s business and to force 
plaintiff through such competition finally to retire from 
business in said City, leaving possessed of all the patronage 
therein the said PWA electricity system. Plaintiff is fur¬ 
ther informed, believes, and so alleges, that P^VA will re¬ 
tain absolute control over the rates to be charged by said 
system, such control to be exerted by PWA to carry on 
a rate war with plaintiff and to drive down plaintiff’s rates 

and destrov its business as aforesaid. The determination 
•/ 

by PWA so to proceed with the construction of said plant 
is pursuant to the plan as described in paragraph VII 
hereof to control, regulate, and lower electricity rates 
throughout the country. 1 

Plaintiff is likewise informed, believes and so alleges that 
the City of Huntsville, induced and persuaded by the offer 
of PWA, made pursuant to its general plan as aforesaid, 
to contribute outright forty-five per cent of the cost of 
said system and to “lend” the remainder, as ac- 
14 quiesced in and accepted the proposal qf PWA to 
build such system and has joined in the plan of PWA 
to drive plaintiff out of business. Accordingly PWA has 
allotted the sum of $200,000.00 of funds of the United States 
Government to be employed in the construction of such sys¬ 
tem, of which the sum of $90,000.00 will constitute a pure 
gift or bounty, designed as aforesaid to induce said City 
to acquiesce in said project and to conform to; the will of 
PWA with respect thereto, and the balance will be repaid 
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to the United States, if at all, solely from the earnings of 
said system over a period of approximately twenty years 
with interest charges considerably less than those cur¬ 
rently available for similar purposes from any other 
sources. 

PWA has refused to set up any procedure for giving to 
private utilities threatened with rate war from a PWA elec¬ 
tricity system a hearing with respect to the need for or 
propriety or legality of such systems or even the reason¬ 
ableness of their private rates, and plaintiff has been given 
no opportunity for any hearing whatever with respect to 
the contemplated project in Huntsville. It has no admin¬ 
istrative remedies. 

IX. 

Plaintiff is informed and believes, and so alleges, that 
PWA and the defendants herein will, unless restrained, im- 
mediatelv make available the funds aforesaid for the financ- 
ing and construction of such municipal electricity plant 
and distribution system under the following arrangement: 

The defendant Ickes will make an offer to or enter into 
an arrangement or agreement with the City of Huntsville, 
if he has not already done so, which will in effect provide 
that the defendant Ickes and his agents will construct an 
electricity plant and distribution system in said City and 
finance such construction by granting outright to said City 
45 percent of the cost of labor and materials employed in 
the construction of such plant and system, and by 
15 the pretense of lending to said City, by pretended 
purchase of its bonds, to be used for such financing 
and construction, the difference between the amount of such 
grant and the sum of Two hundred thousand dollars ($200,- 
000). Said grant will be a pure gift or bounty, designed 
solely to induce the City to accept such offer or to enter into 
such arrangement and to insure the accomplishment of the 
wishes of PWA and these defendants with respect to the 
establishment of municipal facilities competing with the 
plaintiff. Such offer or undertaking on the part of PWA 
will be (or is) conditioned upon the City agreeing to or 
performing substantially the following conditions: The said 
funds will be made available to the City upon requisition 
only in such amounts as defendant Ickes deems sufficient 
from time to time, and shall in no event be available beyond 
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the amount which in the judgment of defendant Ickes is 
needed to complete the project ; the proceeds olf the bonds 
and grant shall be deposited by the City in such banks as 
defendant Ickes chooses; such proceeds shall be expended 
by the City only as defendant Ickes consents; all details of 
plans, drawings, construction contracts, engineering, super¬ 
vision, inspection, etc., shall be according to the will of de¬ 
fendant Ickes; all work on the project shall be done under 
the regulation of defendant Ickes; no contractor or sub-con¬ 
tractor shall bid unless he has been approved by PWA; all 
contractors shall be equipped with bonds and insurance as 
defendant Ickes desires; the City shall engage in such liti¬ 
gation as defendant Ickes deems advisable with respect to 
irregularities, or defects, or illegalities in the bonds; de¬ 
fendant Ickes may abandon the arrangement o!r agreement 
with the City at any time he wishes, if in his; opinion the 
City has unreasonably delayed in carrying out any of its 
duties; the aforesaid funds shall be available! to the City 
only subject to the power of defendant Ickes; to withhold 
them if he deems the City’s budgetary situation to be unsat¬ 
isfactory, or if he is not satisfied that the City has 
16 complied with all provisions of the agreement; and 
in other respects the will of defendant Ickes shall 
control the City’s action, even to the extent of the naming 
of the project, and such project will in fad; be named 

“Federal Public Works Project No.-Furthermore, 

the defendant Ickes, or his agents, will be permitted to fix, 
and from time to time change, minimum rates of pay and 
maximum hours for all persons employed on such construc¬ 
tion, to enforce employment preferences in favor of ex- 
service men, to designate agencies through which workmen 
may be employed, to direct the use of human labor in place 
of machinery, to require disclosure to PWA of all informa¬ 
tion which PWA may desire with respect to such construc¬ 
tion work, to require that all the disputes between the City 
of Huntsville and the contractors or sub-contractors, and 
all labor disputes arising in connection with the construc¬ 
tion, shall be submitted to the Board of Labor Review of 
PWA for final determination, and in other ways to regu¬ 
late the construction of such plant and distribution system. 
The City will likewise obtain any other funds necessary to 
complete such plant and system in the manner and from 
sources prescribed by defendant Ickes, operate the plant and 
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system upon completion, and furnish electricity to consum¬ 
ers now being served by plaintiff, never charge rates more 
than 25 percent less than the rates now being charged in 
Huntsville by plaintiff or at such other level as PAY A may 
determine, pay from the general funds of the City, at cur¬ 
rent selling rate schedules, for energy used bv the Citv it- 
self, grant to PAA~A and its assigns a fifteen year franchise 
to use and occupy public thoroughfares and grounds of 
said City for furnishing electric service, and for the opera¬ 
tion and maintenance of such plant and system, in the 
event the City is unable to repay the pretended loan out 
of the earnings of the project with the rates thereof fixed 
by the defendant Ickes as aforesaid, and in other ways 
submit to the will and regulation of defendant Ickes with 
respect to the operation of such plant and system. The 
said pretended bonds to be issued by the City, 
17 through the purchase of which the pretended loans 
from PAYA are to be made, are not general obliga¬ 
tions of the City, but it is expressly understood and agreed 
between said City and PAYA that said bonds shall not con¬ 
stitute an indebtedness of said City within the meaning of 
any provision or limitation of the laws of Texas and shall 
never impose a pecuniary liability upon said City or charge 
against its general credit. Said pretended bonds are pay¬ 
able solely from the revenue to be derived from said Proj¬ 
ect after provision for the cost of operation and mainten¬ 
ance. 

X. 

The threatened action of the defendants herein, pursuant 
to said plan of defendants and the arrangement with the 
City of Huntsville, as aforesaid, is null and void, and with¬ 
out warrant in law, and the defendants are wholly without 
authority to perform any of the acts which said arrange¬ 
ment contemplates to be performed by them, and which are 
threatened to be performed by them, as herein alleged, 
because: 

(1) Section 202 of the National Industrial Recovery Act 
as extended by the Emergency Relief Appropriation Act 
of 1935 provides that the Administrator shall prepare a 
comprehensive program of public works. Section 203 pro¬ 
vides that the Administrator may construct, finance, or aid 
in the construction or financing of any public works project 
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‘"included in the program prepared pursuant' to Section 
202.” PWA has announced that allotments wjill be made 
before such a comprehensive program is prepared. In line 
with this policy, allotments have been made in :the absence 
of the preparation of such program, no such program has 
ever been prepared, the allotment herein and the action of 
the defendants in financing and constructing the proposed 
plant and system are being performed in the; absence of 
the preparation of such a program, and the: Huntsville 
project herein alleged has never been included in any such 
program. The only “program” ever prepared is 
18 the sum of the particular projects which PWA has 
determined to carry out; this is not the preparation 
of a program under Section 202, but is a mere catalogue of 
action taken. 

(2) The proposed pretended loan to the City of Hunts¬ 
ville is in violation of the requirement of Section 203 of the 
National Industrial Recovery Act as extended that such a 
loan by the United States be reasonably secured. Said loan 
is not, and cannot be, reasonably secured. As alleged here¬ 
tofore, the pretended bonds through the pretended pur¬ 
chase of which the alleged loan is to be made are to be paid 
only from and secured only by the earnings of the proposed 
electricity plant and distribution system, which will be 
wholly insufficient and inadequate to pay the operating 
expense of said plant and the interest and sinking fund 
upon said pretended bonds, and are not general obligations 
of said City. Furthermore, the inevitable rate; war which 
will ensue with plaintiff will result in slight revenue insuffi¬ 
cient to meet the bond payments, and even if a truce is 
declared the community is too small to support two utilities. 

Moreover, said bonds are null and void because based 
upon undertakings of the City which violate the! law of the 
State of Texas, and any payment for them by defendants 
is unauthorized by the National Industrial Recovery Act 
as extended: I 

(a) The City has surrendered to PWA and defendant 
Ickes all power and discretion with respect to plans and 
specifications for such plant and system, the acceptance 
and rejection of bids, the content and form of construction 
and other contracts, etc., contrary to Section 17, Article I 
and Articles II and III of the Constitution of the State of 
Texas, contrary to Texas Revised Civil Statutes, 1925, 
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Title 28, and contrary to Texas Revised Civil Statutes, 
1925, Article 2368-a. 

(b) The City has surrendered all power and discretion 
to PWA and defendant Ickes with respect to the deposit, 

disposition and disbursement of the funds for the 

19 construction of such plant and system, with respect 
to the character of material, labor and contractors 

to be employed, with respect to the manner and form of 
such construction, and so will be prevented from obtaining 
bids which will enable the City absolutely to determine who 
are the lowest responsible bidders, and from accepting 
such bids, contrary to those provisions of the Constitution 
of the State of Texas and of its statutes set forth in Sub- 
paragraph (a) above, and to Texas Revised Civil Statutes, 
1925, Articles 2559-2566. 

(c) The City has surrendered to PWA and defendant 
Ickes the power to change and increase the cost of such 
construction work during the course of construction after 
the letting and even the part performance, of contracts, con¬ 
trary to those parts of the Constitution of the State of 
Texas and of its statutes set forth in Subparagraph (a) 
above, and particularly in violation of Section 53, Article 
III of said Constitution. 

(d) The City has surrendered to PWA and the Board 
of Labor Review the power to determine and finally to 
settle all issues and controversies arising between the City 
and any contractor, with respect to changed economic con¬ 
ditions during the performance of any contract, and to 
determine and finally to settle all labor controversies, con¬ 
trary to those parts of the Constitution of the State of 
Texas and its statutes set forth in Subparagraph (a) above, 
and particularly in violation of Section 53 of Article III 
of said Constitution. 

(e) The City has surrendered its discretion to make 
charges against the revenue derived from the operation 
of such plant and system, to provide for depreciation, re¬ 
tirements and replacements of depreciable parts thereof, 
and to preserve the integrity and operating efficiency of 
such plant and system, contrary to those parts of the Con¬ 
stitution of the State of Texas and of its statutes set forth 
in Subparagraph (a) above and particularly in violation 

of Texas Revised Civil Statutes, 1925, Article 1113. 

20 (f) The City has surrendered to PWA and defend¬ 
ant Ickes the power to fix rates for electric energy 
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and service furnished by such plant and system, contrary 
to those parts of the Constitution of the State of Texas and 
of its statutes set forth in Subparagraph (a) iabove, and 
particularly in violation of Texas Revised Civil Statutes, 
1925, Article 1113. j 

(g) In other ways the City has surrendered fo these de¬ 
fendants its non-delegable powers, in violation of the laws 
of Texas; and further its agents will by the contemplated 
operation of the project violate Article 1638 of the Texas 

Penal Code. ; 

i 

(3) The project herein complained of is notj authorized 
bv Section 203 of the National Industrial Recovery Act 

v ! * 

or by the Emergency Relief Appropriation Act iof 1935 be¬ 
cause said project is not reasonably designed!or capable 
of increasing employment quickly or relieving; unemploy¬ 
ment. Plaintiff is informed and believes, and! so alleges, 
that there is virtually no unemployment in the City of 
Huntsville or vicinity, that what little cause for aid exists 
is almost entirely among unemployables and has greatly 
decreased within the last two or three years uritil it is no 
more than that normally to be anticipated. Moreover such 
project will inevitably cause permanent unemployment of 
many, and perhaps eventually all, of those now in plaintiff’s 
employ. ! 

(4) Said project is not authorized by Section 202 of the 
National Industrial Recoverv Act as extended, because said 
section, by particularly enumerating, in the list of public 
works for which public moneys might be lent and granted, 
“development of water power’’ and “transmission of elec¬ 
trical energy,” has excluded a project such as the proposed 
engine-operated generating plant. No other provision of 
said section authorizes a municipal generating and distrib¬ 
uting plant of this sort. Furthermore the authority to 
make a grant, such as that contemplated, expired on June 

18, 1935, by virtue of Section 201 (d) of said Act, 
21 which authority is not extended by the aforesaid 
Emergency Relief Appropriation Act of 1935. Nor 
does such Act of 1935 authorize a project of this type; and 
even if it did, such a project must at least be self-liquidat¬ 
ing. This project will not, as alleged in subparagraph (2) 
hereof, be self-supporting. Furthermore the ; purported 
loan herein is in no sense a loan, but is itself, in whole or in 
greater part, a grant and gift; for it can never be repaid 
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due to the incapacity of the project to earn its way and 
due to the invalidity of the City’s obligation as hereinbe¬ 
fore alleged. 

(5) Said project is not authorized by Title II of the Na¬ 
tional Industrial Recovery Act or by the Emergency Relief 
Appropriation Act of 1935 because it is wholly useless and 
wasteful, in that it duplicates plaintiff’s existing, adequate, 
reasonable and satisfactorv svstem, and because it is uneco- 
nomic and foolish in that an independent generating and 
distribution system cannot be maintained save at rates far 
above those now charged, if at all, due to the small number 
of possible customers. The project can result only in dis¬ 
astrous rate wars, destructive of both plaintiff’s facilities 
and the project itself. The small demand in said City can, 
as heretofore alleged, support only one utility. The addi¬ 
tional project will be not only useless but predatory; its 
effect will be to decrease, instead of to promote, the fullest 
possible utilization of the present productive capacity of 
the electrical industry, and particularly that portion of the 
industry carried on by plaintiff. 

(6) Said project is not authorized by Title II of the Na¬ 
tional Industry Recovery Act or by the Emergency Relief 
Appropriation Act of 1935 because the proposed construc¬ 
tion and operation of the electricity plant and system will 
violate the law of the State of Texas. Said construction 
and operation will involve an unlawful delegation to foreign 
agents, these defendants, of the obligations of said City 

under the law of Texas as alleged in Subparagraph 
22 (2) hereof, and otherwise. Furthermore, the law of 

the State of Texas is violated in that the grant and 
loan by PWA is, for reasons heretofore and hereafter set 
out, invalid, and therefore the City will be obligated im¬ 
mediately to refund to PWA the amount of the grant and 
loan so illegally made and accepted by it, and the City will 
thereby become indebted to PWA, in violation of statutory 
provisions of the State of Texas with respect to the manner 
and amounts of indebtedness which may be legally incurred 
by the City. 

(7) Said project herein complained of is without warrant 
in said National Industrial Recovery Act or the Emergency 
Relief Appropriation Act of 1935 or in any law of or in 
the Constitution of the United States, but the action of the 
defendants in furthering said project is in violation of the 



19 


HAROLD L. ICKES, ADMINISTRATOR ET AL.j 

Tenth Amendment to the Constitution of the United States, 
because: j 

(a) Said project is undertaken by the defendants solely 
for the express purpose of and pursuant to a publicly an¬ 
nounced policy of controlling and lowering electricity rates 
within each State of the United States, as heretofore alleged 
in Paragraphs VII and VIII. Specifically, the project 
threatened, as herein alleged, is designed solely to afford 
consumers within the Citv of Huntsville with' electricitv 
rates at levels deemed by defendant Ickes and PWA to be 
“sociallv desirable.’’ Such action will in no manner affect 
interstate commerce; its effect is confined altogether to the 
inhabitants of said City, wholly within the State of Texas. 

(b) Said project is undertaken by the defendants solely 
for the purpose of furthering a policy of public ownership 
of electricity systems within each State of the United States, 
and specifically is designed merely to afford said City of 
Huntsville an opportunity to erect a municipally owned 
electricity system to serve as a “yardstick” for the demon¬ 
stration of conceptions of “social planning” and rate regu¬ 
lation entertained by PWA and defendant Ickes and 

23 will in no manner affect interstate commerce; its 
effect is confined altogether to the inhabitants of the 
said City, wholly within the State of Texas. 

(c) Said project is to be constructed and operated under 
the absolute direction and control of the defendants, even 
to its most minute details, in matters having no irelation to 
interstate commerce, and in a manner constituting usurpa¬ 
tion of the local authority of the said City and assumption 
of control over its own affairs. 

i 

(8) In so far as said National Industrial Recovery Act or 
the Emergency Relief Appropriation Act of 1935 purports 
to confer upon said defendants, as officers of the United 
States, power to do any of the acts herein complained of, 
said Acts and said purported power are void and without 
warrant in the Constitution of the United States, but are 
in violation of the Tenth Amendment thereof fbr the rea¬ 
sons hereinabove in subparagraph (7) alleged, and are 
further in violation of the Constitution because: 

(a) Neither Title II of said National Industrial Recovery 
Act nor the Emergency Relief Appropriation Act of 1935 
indicates any adequate legislative standard toi guide the 
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officers charged with administration, but on the contrary 
said Acts seek to delegate legislative power to the President 
and to such administrative officers in violation of Article 

1, Section 1; Article I, Section 8, Clauses 1, 2, and 18; and 
Article II, Section 1 of the Constitution. 

(b) The funds of the United States available and to be 
used for the purpose of said Acts and the project herein 
described are borrowed funds. Article I, Section 8, Clause 

2, of the Constitution, which grants to Congress power to 
borrow money, confers no authority to expend such bor¬ 
rowed funds, nor is such authority conferred by any other 
section of the Constitution, for the purpose or in the man¬ 
ner herein alleged. Nor does Article I, Section 8, Clause 1, 
of the Constitution which grants to Congress power to col¬ 
lect taxes confer authority to expend funds so raised 

24 for the purpose or in the manner herein alleged. 

Furthermore, said project will not promote the gen¬ 
eral welfare of the United States, but is exclusively for the 
local and private welfare of the consumers of electricity in 
said City. Said project will, if anything, be to the general 
detriment of the United States by reason of creating an 
unnecessary and wasteful duplication of electricity dis¬ 
tributing facilities, and causing unemployment and loss of 
invested capital. Such secondary or incidental benefit, if 
any, as might result from the manufacture, sale, assembly 
and installation of wares, cables, transformers, etc., would 
be incidental, remote and contingent, depending upon the 
intermediate conduct of manufacturers and sellers of such 
articles and of those who contract for their installation, 
and the expenditure of funds for such purpose would be 
merely for the private gain and profit of such manufac¬ 
turers, sellers and contractors. 

(c) Neither Title II of said National Industrial Recovery 
Act nor the Emergency Relief Appropriation Act of 1935 
nor any administrative regulation or procedure followed 
by PWA or the defendants in administering said Acts pro¬ 
vides for any method whereby persons whose rights will be 
injured and wrhose property will be taken by action of the 
defendants may be given an opportunity for full and ade¬ 
quate hearing; nor has this plaintiff been afforded any such 
opportunity, although the defendants herein threaten to 
take its property by virtue of unlawful and destructive 
competition and the threat thereof. Such denial of a hear- 


i 
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ing constitutes a violation of the due process j clause of 
the Fifth Amendment of the Constitution. j 

XI. j 

Action bv these defendants carrying out said arrange- 
ment with said City will aid and abet’the City |of Hunts¬ 
ville in violating the law and Constitution of the State of 
Texas, as herein more particularly alleged in Paragraph 
X, Subparagraphs (2) and (6), and will therefore be un¬ 
lawful and void. 
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XII. 


Plaintiff is informed and believes, and therefore alleges, 
that the said City of Huntsville and the said defendants 
herein are, in accordance with the aforesaid; unlawful 
arrangement between PWA and the City, combining and 
conspiring together and with each other to consummate 
their joint project of constructing and operating said elec¬ 
tricity plant and distributing system and to injure the 
plaintiff, and will, unless restrained by this Court, imme¬ 
diately proceed so to do. Pursuant to such combination 
and conspiracy, PWA and defendant Ickes have entered 
into or are about to enter into the aforesaid pretended 
agreement with said City or to make the said offer, and to 
carry out the other details of said arrangement. Said City 
will immediately present to defendant Ickes, or oiie or more 
of the defendants, officers of PWA, or their agents, initial 
requisitions of money to be furnished pursuant to said 
arrangement, and said defendants, or one of them, will, 
unless restrained by this Court, make such funds available 
for the construction of said project by withdrawing such 
funds from the Treasury of the United States and paying 
such funds out as provided in said arrangement, and will 
immediately direct and proceed with said construction in 
pursuance of said unlawful plan and arrangement to con¬ 
struct and operate such project with the cooperation of said 
City. Each and all of the foregoing threatened acts of said 
defendants will result in immediate and irreparable injury, 
loss and damage to plaintiff, as hereinafter more specif¬ 
ically alleged. 

XIII. ; 

j 

If the defendants, or any of them, shall carry oiff the pro¬ 
visions of the said arrangement with the City, or do any or 
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all of the acts threatened by them as hereinbefore alleged, 
the property right of plaintiff to enjoy its franchise free 
from injurious competition brought about by unlawful 
means and to conduct its business and charge rates 

26 free from interference and domination bv an agencv 
of the federal government will immediately be in¬ 
vaded and destroyed; the value of the franchise and busi¬ 
ness of plaintiff in said City and of the tangible and in¬ 
tangible property acquired and used therein, and of the 
private funds invested and risked therein, represented by 
the capital stock and bonds of plaintiff, will immediately 
be greatly damaged and impaired, and may finally be 
rendered utterly worthless. It will immediately be impos¬ 
sible for plaintiff to obtain new customers or to increase 
the consumption of electricity by its present customers, 
but, on the contrary, plaintiff will immediately lose great 
numbers of its customers and must engage in a destructive 
rate war with the danger of being forced altogether to re¬ 
tire from business; furthermore, by reason of said unlaw¬ 
ful project, it will be impossible for plaintiff to sell or 
otherwise dispose of its business and property save as junk 
and waste. The plaintiff as a taxpayer to the United States 
will be specially injured as in this paragraph set forth, 
and will have been and in the future will be subjected to a 
deprivation of its property by taxation for a purpose with¬ 
out warrant in law or in the Constitution and in violation 
thereof. The right of the plaintiff as a taxpayer to said 
City, that its municipal corporation shall not be forced to 
violate the law of the State of Texas, and shall not enter 
into and be forced to carry out a relationship with others, 
specifically these defendants and PAY A, who are without 
authority to enter into such a relationship, will be violated. 
By reason of all the foregoing allegations, the plaintiff, 
through unlawful interference with, injury to, and depriva¬ 
tion of its franchise, through unlawful deprivation of its 
property by taxation, and through unlawful deprivation 
and violation of its right that its municipality shall not be 
forced to violate the law of Texas and shall not enter into 
and be forced to carry out relationships with others who 
are unauthorized to enter into them, will suffer loss of its 

property without that due process of law guaranteed 

27 it by the Fifth Amendment and the Fourteenth 
Amendment to the Constitution of the United States, 

and such injury and deprivation will constitute an immedi- 
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ate and irreparable loss, for which it has, and can have no 
adequate remedy at law. 

XIV. 

In so far as plaintiff sues as a taxpayer of the United 
States, of the State of Texas, of the County of Walker, 
or its subdivisions, or of the City of Huntsville, it sues for 
all those persons similarly situated. 

xv. j 

The said City of Huntsville and the members of its gov¬ 
erning body are not made parties defendant hereto because 
they are without the jurisdiction of this Court, and service 
of process cannot be had upon them in the District of Co¬ 
lumbia. j 

XVI. ! 

Plaintiff alleges that it is futile to ask the said City to 
rescind its unlawful arrangement with defendant Ickes and 
PWA; plaintiff has repeatedly and constantly protested to 
the City the invalidity of the arrangement, substantially on 
the grounds herein set forth, but the City persists in its de¬ 
termination to consummate the said arrangement and the 
project. 

XVII. | 

The said City of Huntsville has, as hereinbefore alleged, 
announced its intention to join with the defendants as 
officers of the PWA in the immediate consummation of the 
said project, and plaintiff is informed and believes, and 
therefore alleges, that unless the defendants are immedi¬ 
ately restrained from doing so, they will at once perform 
the acts alleged in Paragraph XII herein; plaintiff is fur¬ 
ther informed and believes, and therefore alleges, that the 
giving of notice of application for a restraining order would 
precipitate said unlawful acts and that: said acts 
28 would do all the mischief complained of by the plain¬ 
tiff herein and would result in immediate and irre¬ 
parable injury, loss and damage to the plaintiff, w-hereas 
restraint of the doing thereof until disposition of plain¬ 
tiff’s application for a temporary injunction has been made 
would result in no detriment or injury to the defendants. 

Wherefore, the premises considered, the plainfiff prays: 
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(1) That process issue against the defendants requiring 
them to answer this bill (but not under oath or affirmation, 
the benefit whereof is hereby expressly waived by the 
plaintiff). 

(2) That this Court grant plaintiff a temporary restrain¬ 
ing order against defendants, and each of them, enjoining 
each and all the defendants, their officers, agents and all 
persons acting in the aid of said defendants and their suc¬ 
cessors in office, from doing any act or thing to carry out 
any of the provisions of said unlawful arrangement with 
said City, and from, in any manner, aiding in the construc¬ 
tion, or ftom financing the construction of said electricity 
generating and distributing system in said City of Hunts¬ 
ville, and, more specifically, from entering into any ar¬ 
rangement or agreement with the City of Huntsville for the 
purpose of constructing or financing the construction of 
said electricity plant and system in said City, from honor¬ 
ing any requisition and from transferring, lending, giving 
or disbursing to the Citv of Huntsville anv funds what so- 
ever for said purpose, and from taking any step whatever 
or doing any act or thing designed to aid or facilitate the 
financing or construction of said plant and system; such re¬ 
straining order to be effective only until the matter of plain¬ 
tiff’s application for preliminary injunction shall be dis¬ 
posed of. 

(3) That after notice and hearing, the Court enter a 
preliminary injunction to the same effect. 

29 (4) And that upon final hearing, this Court enter 

a final order and decree to the same effect. 

(5) And for such other and further relief as to the Court 
may seem meet. 

GULF STATES UTILITIES 
COMPANY, 

By T. J. HANLON, Jr., 

Vice-President. 

EDWARD B. BURLING, 

DEAN G. ACHESON, 

SPENCER GORDON, 

HOWARD C. WESTWOOD, 

Solicitors for the Plaintiff. 
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30 New York, 

New York , ss: 

: 

T. J. Hanlon, Jr. being duly sworn, deposes and says that 
he is Vice President of Gulf States Utilities Company, a 
corporation organized under the laws of the State of Texas, 
the plaintiff named in the above entitled cause, that he has 
authority to make this affidavit in behalf of said corpora¬ 
tion, that he has read the foregoing amended bill of com¬ 
plaint by him subscribed and knows the contents thereof 
and that the statements therein made are true fo his own 
knowledge except as to the matters therein stated to be 
alleged upon information and belief and as to those mat¬ 
ters he verily believes the statements to be true. 

T. J. HANLON, Jr. 

Subscribed and sworn to before me this 17th day of 
October, 1935. i 

EDWARD D. CHAMBERS, 

Notary Public . 

[seal. ] EDWARD D. CHAMBERS, 

Notarjj Public. 

Kings Co. Clerk’s No. 450, Reg. No. 7096. ! 

N. Y. Co. Clerk’s No. 181, Reg. No. 7C98. j 

Commission expires March 30, 1937. 


Exhibit A. 


Franchise. 

An ordinance granting the Gulf States Utilities Com¬ 
pany, heirs and successors and assigns, the right to erect, 
maintain, extend and operate a system of works, poles, 
wires, underground conduits, cables, and all necessary 
apparatus and appurtenances in the streets, alleys, and 
other public areas in the City of Huntsville, State of Texas, 
for the purpose of generating electricity and for the sale 
and distribution of same to said City and to the public 
generally, and declaring an emergency. Be it ofdained by 
the City Council of the City of Huntsville, Texas.; 

Section I. 

That the word ‘ 4 Grantee” herein shall denote Gulf States 
Utilities Company, a corporation, its successors and as- 
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signs; that the word “Grantor” shall denote the City of 
Huntsville. 

Section II. 

That for and during the period of fifty years from and 
after the passage of the franchise contained in this ordi¬ 
nance by the City Council of the City of Huntsville, Texas, 
there is hereby granted to the said grantee the right, power, 
and authority to erect, maintain, extend and operate a sys¬ 
tem of works, poles, wires, underground conduits, cables, 
and all necessary apparatus and appurtenances within the 
corporate limits of the City of Huntsville, State of Texas, 
as now existing and as hereafter may be extended for the 
purpose of generating electricity and for the sale and 
distribution of the same to said City and to public generally 
for light, heating, and power and other purposes to which 
electricity may be put and for said purpose to enter on or 
below areas under the control or jurisdiction of said City, 
subject to the terms and conditions hereinafter provided. 

Section III. 

Nothing herein contained shall ever be held or con- 
32 strued to confer upon the grantee herein any ex¬ 
clusive rights or privileges of any nature whatso¬ 
ever. And it is understood and agreed that the City of 
Huntsville does not waive any of its rights to regulate the 
placing of poles, wires, lights, lamp posts and lamp districts 
as provided by the revised statutes of the State of Texas. 

Section IV. 

This ordinance shall be in force and effect from and 
after its passage and upon the filing of a written acceptance 
with the City Secretary by said grantee within sixty days 
after the passage of this ordinance and same shall then 
become a binding contract and shall exist for the said period 
of fifty years. 

Passed and duly enacted as an ordinance of the City of 
Huntsville in accordance with the laws of the State of 
Texas and the charter of the said City of Huntsville on 
this the 4th day of October, 1927. 

Referred to the Committee on Ordinances in open Coun¬ 
cil the 4th day of October, 1927. 

(Signed) TOM BALL, 

Mayor. 
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We, the Committee on Ordinances, to whom: the fore¬ 
going ordinance has been referred, having duly considered 
the same, do hereby recommend that said ordinance be 
adopted. 

(Signed) J. M. SMITH,! 

VICTOR RANDEL, 

Committee on Ordinances. 

; 

Adopted and approved in open Council this 4th day of 
October, 1927. 

(Signed) TOM BALL, 

| Mayor. 

Attest: [seal.] i 

(Signed) KATE BARR ROSS, 

City Secretary. 

Approved as to form: j 

ORGAIN & CARROLL, 

General Attorneys for 

Gulf States Utilities Co. j 


To the City Secretary of the City of Huntsville, Texas: 


This is to advise that pursuant to Section Four 
33 (4) of franchise granted on October 4, 1927, to the 

Gulf States Utilities Company, stipulating that said 
franchise should be in force and effect from and after its 
passage and upon the filing by the Grantee of: a written 
acceptance with the City Secretary of the City: of Hunts¬ 
ville, within sixty (60) days of the final passage of the 
same, that same should become a binding contract and 
should exist for a period of fifty (50) years, that the Gulf 
States Utilities Company does hereby accept said franchise. 

Signed this 2nd dav of November, 1927. 

GULF STATES UTILITIES 
COMPANY, 

(Signed) By J. G. HOLTZCLAW,! 


Its Vice President. 


34 Order Dismissing Amended Bill of Complaint. 

Filed October 17, 1935. 

j 

* * # * # * • 

This cause came on to be heard on the defendants’ motion 
to dismiss the bill of complaint for want of equity, and 
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the plaintiff having waived notice of said motion and hav¬ 
ing been granted in open court leave to file an amended 
bill of complaint, and the amended bill of complaint hav¬ 
ing been filed and the parties having agreed that the said 
motion to dismiss should stand as to all the defendants 
against the amended bill of complaint, and this Court 
haVing heard the arguments of the parties thereon, 

35 and being fully advised in the premises, 

Now, therefore, on motion of the defendants, it is 
this 17th day of October, 1935, 

Adjudged, ordered and decreed that the motion of the 
defendants to dismiss the amended bill of complaint be and 
the same is hereby granted; and it is further 

Adjudged, ordered and decreed that the amended bill of 
complaint herein be and the same is hereby dismissed, and 
it is further 

Adjudged, ordered and decreed that the rule to show 
cause why a preliminary injunction should not be granted, 
heretofore made in this cause, is vacated. 

Presented bv: 

ALEXANDER HOLTZOFF, 

Special Assistant to the Attorney General. 

No objection as to form: 

DEAN ACHESON, 

Attorney for Plaintiff. 

JESSE C. ADKINS, 

• Justice. 

From the foregoing decree the plaintiff, by its attorney, 
in open court, notes an appeal to the United States Court 
of Appeals for the District of Columbia, and the cost bond 
on appeal is hereby fixed at one Hundred Dollars ($100.), 
or in lieu thereof a cash deposit of Fiftv Dollars ($50.). 

JESSE C. ADKINS, 

Justice. 

36 Order jor Injunction. 

Filed October 17, 1935. 
*#*#### 

This cause having come on to be heard on the defendants ’ 
motion to dismiss the amended bill of complaint herein, and 
the said motion having been granted and the amended bill 
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of complaint having been dismissed, and a decree entered, 
and the plaintiff having in open court noted an appeal from 
such decree, thereupon in open court the plaintiff moved 
the Court to issue an injunction during the pendency of the 
appeal to restrain the defendants from doing any of the 
acts alleged in the said amended bill of complaint to be 
threatened by said defendants, and the defendants having 
replied that the injunction prayed for by the plaintiff 

37 was too broad in its terms, and the Court having 
heard the arguments of the parties and being fully 

advised in the premises, : 

Now, therefore, it is this 17th day of October,; 1935, or¬ 
dered that during the pendency of the aforesaid appeal the 
defendants Harold L. Ickes, Administrator of the Federal 
Emergency Administration of Public Works; Horatio B. 
Hackett, Assistant Administrator thereof; J. J. Madigan, 
Acting Executive thereof; F. E. Schnepfe, Director of 
Projects Division thereof; Henry Morgenthau, Jr., Secre¬ 
tary of the Treasury of the United States; W. A. Julian, 
Treasurer of the United States, and Guy Allen, Chief Dis¬ 
bursing Officer, Disbursements Division of the Treasury of 
the United States, and each of them, their agents and all 
persons acting in aid of them and their successor^ in office, 
be, and thev are herebv restrained from constructing or in 
any manner aiding in the construction of an electricity gen¬ 
erating and distributing system in the municipality of 
Huntsville, State of Texas, or from transferring, giving 
or distributing to the said municipality any funds whatso¬ 
ever for the purpose of constructing or financing the con¬ 
struction by the said municipality of an electricity generat¬ 
ing and distributing system, and from doing any act or 
thing for the purpose of effecting or bringing about the 
transfer, loan, gift or disbursement to the said municipality 
of any funds whatsoever for the said purpose; provided 
that nothing in this order contained shall be construed to 
restrain said defendants, or their agents, pending this ap¬ 
peal from negotiating and entering into any new! contract 
with said municipality, and from making any new offer to 
said municipality; and provided further Jhat the 

38 plaintiff, Gulf States Utilities Company, filed herein 
an undertaking in the sum of Five Thousand Dollars 

($5,000) with a surety to be approved by this Court, and 
conditioned upon the payment of such costs and damages 
as may be incurred or suffered by any of said defendants 
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who may be found to have been wrongfully enjoined or re¬ 
strained hereby. 

Bv the Court. 

JESSE C. ADKINS, 

Justice. 


Memoranda. 

October 18, 1935.—Bond ($5,000) injunction approved 
and filed. 

October 19, 1935.—$50 deposit in lieu of cost bond. 

39 Assignment of Errors. 

Filed October 21, 1935. 
######* 

Now comes the plaintiff, and in its capacity as the owner 
of an electricity business with appendant franchise rights 
in the City of Huntsville, Texas, and as a taxpayer of the 
United States, as a taxpayer of the said City of Huntsville, 
of the County of Walker and of the State of Texas, and as¬ 
signs as error the action of the Court in the following mat¬ 
ters: 

1. The Court erred in sustaining the motion of the de¬ 
fendants to dismiss the amended bill of complaint. 

2. The Court erred in dismissing the amended bill of 
complaint. 

EDWARD B. BURLING, 
DEAN G. ACHESON, 
SPENCER GORDON, 

H. C. WESTWOOD, 

Attorneys for Plaintiff. 

Received a copy of the foregoing assignment of errors 
this 19 day of October, 1935. 

ALEXANDER HOLTZOFF, 
Special Assistant to the Attorney General. 

40 Designation of Record. 

Filed October 21, 1935. 

##«**** 

The Clerk will please prepare the record on appeal in 
the above entitled cause and include therein the following: 
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1. Memorandum: Bill of complaint, filed October 1, 1935. 

2. Memorandum: Temporary restraining order. Bond 
fixed. Bond approved October 4, 1935. 

3. Motion to dismiss bill of complaint, filed October 14, 

1935, in full. | 

4. Amended bill of complaint, filed October IT, 1935, in 
full, and fiat. 

5. Final decree entered October 17, 1935, in full, includ¬ 
ing notation of appeal and order fixing cost bond on appeal. 

6. Order of October 17, 1935, for injunction pending ap¬ 
peal, in full. 

7. Notation injunction bond approved and filed October 

18, 1935. 

41 8. Memorandum of deposit of Fifty Dollars 
($50.00) in lieu of bond on appeal. 

9. Assignment of errors. 

10. This designation. 

EDWARD B. BURLING, 
DEAN G. ACHESON, 
SPENCER GORDON, | 

H. C. WESTWOOD, j 

Attorneys for Plaintiff. 

The defendants have no additional designation. ! 

ALEXANDER HOLTZOFF, 
Special Assistant to the Attorney General. 

i 

42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

j 

I, Frank E. Cunningham, Clerk of the Supreme; Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 41, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 59630 in Equity, wherein Gulf 
States Utilities Company, a corporation organized and ex¬ 
isting under the laws of the State of Texas, is Plaintiff, and 
Harold L. Ickes, Administrator of the Federal Emergency 
Administration of Public Works, et al., are Defendants, as 
the same remains upon the files of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 23rd day of October, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 6582. Gulf States Utilities Company etc., Ap¬ 
pellant, vs. Harold L. Ickes, Administrator et al. United 
States Court of Appeals for the District of Columbia. Filed. 
Oct. 24,1935. Henry W. Hodges, Clerk. 
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MOTION 





In the United States Court of Appeals 
for the District of Columbia j 


No. 6582 

Gulf States Utilities Company, appellant 

v. 

Harold L. Ickes, Administrator of the Federal 
Emergency Administration of Public Works, et 
al., appellees 


motion 

Now come the appellees and respectfully show 
to this Court: 

I 

That the decree, entered herein in the Supreme 
Court of the District of Columbia, on October 17, 
1935, and from which the present appeal was 
taken, dismissed the bill of complaint • on the 
ground of insufficiency and on other similar 
grounds. The suit was brought to enjoin the de¬ 
fendants from advancing Public Works Adminis¬ 
tration funds to the City of Huntsville, Texas, for 
the purpose of constructing an electric power plant. 

Por several weeks last past the municipality has 
been negotiating with the Public Works Adminis- 

(i) i 
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tration, and said negotiations culminated on Decem¬ 
ber 4, 1935, by the delivery to the said city by the 
Public Works Administration of an offer to pur¬ 
chase certain of its bonds, the terms of which are 
vitally and substantially different than is alleged 
in the bill of complaint. Thus the pleadings do not 
now represent an actually existing controversy be¬ 
tween the parties, and it would be futile and useless 
to continue the litigation on the basis of them. 

A copy of the aforesaid offer is hereto annexed 
and marked “Exhibit 1.” 

Wherefore, and for the reasons set forth in the 
annexed memorandum, the appellees move that the 
cause be remanded to the District Court with leave 
to the parties to amend their pleadings in accord¬ 
ance with the facts above set forth and for a trial 
or other disposition of the cause on such amended 
pleadings. 

James W. Morris, 

Assistant Attorney General. 

Alexander Holtzoff, 

Special Assistant to the Attorney General. 

John W. Scott, 

Special Assistant to the Attorney General. 

Jerome N. Frank, 

Counsel for the Federal Emergency 

Administration of Public Works. 


EXHIBIT 1 


| #6582 

[State File No. Tex. 1549] 

Federal Emergency Administration 

of Public Works,; 

j 

Washington, D. C., December 4,1935. 

City of Huntsville, 

Walker County, Texas. 

1. The United States of America (hereiri called 
the “Government’’) hereby offers to aid in financ¬ 
ing the construction of an electric generating sta¬ 
tion and distribution system (herein called the 
“Project”, the Project, together with all improve¬ 
ments and extensions thereto and replacements 
thereof, hereafter constructed or acquired^ being 
herein called the “System”), by making a loan and 
grant to the City of Huntsville, Texas (herein 
called the “Applicant”), in an amount not exceed¬ 
ing in the aggregate the sum of $150,909. 

2. The Government will purchase from the Ap¬ 
plicant, at the principal amount thereof plus ac¬ 
crued interest, obligations of the description set 
forth below (or such other description as shall be 
mutually satisfactory) in the aggregate principal 
amount of $83,000, less such amount of such obliga¬ 
tions, if any, as the Applicant may sell to pur¬ 
chasers other than the Government: 

(a) Obligor: City of Huntsville; 

(b) Type: Negotiable, special obligation, serial, 
coupon bond; 

C*) 
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(c) Denomination: $1,000; 

(d) Date: December 1,1935; 

(e) Interest rate and interest payment dates: 
Four percent per annum, payable semiannually on 
June 1 and December 1 in each year; 

(f) Place of payment: At the office of the City 
Treasurer, Huntsville, Texas; 

(g) Registration privileges: At the option of 
the holder, as to principal only; 

(h) Maturities: On December 1 in years and 
amounts as follows: 1939-1942, inclusive, $3,000; 
1943-1945, inclusive, $4,000; 1946-1949, inclusive, 
$5,000; 1950-1952, inclusive, $6,000; 1953-1955, 
inclusive, $7,000; 

(i) Security: Payable as to both principal and 
interest from and secured by an exclusive first lien 
on and pledge of the revenues of the System, after 
deduction of reasonable operation and maintenance 
expenses, and additionally secured by a first-mort¬ 
gage lien on the System, which shall include a fran¬ 
chise setting forth the terms upon which, in the 
event of foreclosure, the purchaser may operate the 
same. 

3. The Government will make the grant in an 
amount equal to forty-five percent of the cost of the 
Project upon completion, but not to exceed, in any 
event, the sum of $67,909. 

4. Conditions Precedent .—The Government will 
be under no obligation to take up and pay for any 
bonds which it herein offers to purchase or to make 
any grant: 

(a) Financial Condition .—If the financial con¬ 
dition of the Applicant shall have changed unfa¬ 
vorably in a material degree from its condition as 
theretofore represented to the Government; 
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(b) Cost of Project. —If it appears that the Ap¬ 

plicant will not be able to complete the Project for 
the sum allotted by the Government, or that the 
Applicant will not be able to obtain any funds 
which, in addition to such sum, shall be necessary 
to complete the Project; j 

(c) Plans and Specifications and Certificate of 
Purposes. —If the Applicant shall not have filed 
with the Government plans and specifications for 
the Project accompanied by a certificate of pur¬ 
poses setting out in detail the amounts and pur¬ 
poses of the expenditures which the Applicant pro¬ 
poses to make in connection with the Project, and 
the Government shall not have accepted such plans 
and specifications and such certificate of purposes 
as showing that the Project will be constructed in 
such a manner as to provide reasonable security for 
the loan to be made by the Government and to com¬ 
ply with the Emergency Relief Appropriation Act 
of 1935 in all other respects. 

5. Interest of Member of Congress. —-No Member 
of or Delegate to the Congress of the United States 
of America shall be allowed to participate in any 
agreement arising from the performance of this 
offer or in the funds hereby made available for the 
construction of the Project, or to any benefit aris¬ 
ing therefrom. 

6. Bonus or Commission. —The Applicant shall 
not pay any bonus or commission for the ipurpose 
of obtaining an approval of the application. 

7. Information .—The Applicant shall! furnish 
the Government with reasonable information and 
data concerning the construction, cost, and prog¬ 
ress of the work. Upon request the Applicant 
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shall also furnish the Government, and any pur¬ 
chaser from the Government, of at least 25 percent 
of the bonds, with adequate financial statements 
and other reasonable information and data relating 
to the Applicant. 

8. Bond Circular .—The Applicant shall furnish 
all such information in proper form for the prepa¬ 
ration of a bond circular, and shall take all such 
steps as the Government or any purchaser or pur¬ 
chasers from the Government of not less than 25 
percent of the bonds may reasonably require to 
aid in the sale by the Government, or any such pur¬ 
chaser or purchasers of any or all of the bonds. 

9. Insurance .—The Applicant shall carry rea¬ 
sonable and adequate insurance upon the completed 
Project, or any completed part thereof, accepted by 
the Applicant or the system of which the Project is 
a part. 

10. Name of Project .—The Applicant shall not 
name the Project for any living person. 

11. Grant and Bond Payments .— 

(a) Advance Grant .—Upon receipt of this offer, 
the Applicant may request an advance on account 
of the grant in an amount not exceeding 15 percent 
of the estimated cost of the Project. This advance 
grant may be used for paying architectural, engi¬ 
neering, and planning fees, costs of surveys, bor¬ 
ings, and other preliminary investigations, cost of 
preparation of plans, specifications, and other 
forms of proposed contract documents, and costs 
of advertisements for bids for contracts, and the 
printing of the bonds, but not in payment for the 
acquisition of lands, easements, or rights of way. 
The request for this advance grant shall be accom- 
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panied by a signed certificate of purposes in which 
shall appear in reasonable detail the purposes for 
which such advance grant will be used. 

(b) Payment for Bonds .—A requisition re¬ 
questing the Government to take up and pay for 
bonds will be honored as soon as possible after 
such bonds are ready for delivery, if the bond 
transcript and other documents supporting such 
requisitions are complete. 

(c) Intermediate Grant Requisition. —Simulta¬ 
neously with the delivery of and payment for the 
bonds by the Government, or, when bonds are taken 
up and paid for in more than one installment, 
simultaneously with the delivery of and payment 
for the final installment, if the Applicant; has so 
requisitioned and if such requisition is accom¬ 
panied by a signed certificate of purposes showing 
in reasonable detail the purposes for which the 
funds will be used, and that such funds will be used 
for items properly included as part of the cost of 
the Project, the Government will make a grant of 
an amount representing the difference between the 
advance grant and an amount equal to 25 percent 
of said previously estimated cost of the Project. 
When the Project shall be approximately |70 per¬ 
cent completed the Applicant may file its requisi¬ 
tion for an additional grant in an amount I which, 
together with the amount previously paid on ac¬ 
count of the grant, is equal to 35 percent of the cost 
of the Project, but in no event in an amount exceed¬ 
ing the amount set forth in paragraph 3 hereof. 

The intermediate grant requisitions will be hon¬ 
ored if the documents necessary to support such 
requisitions are complete and work on the Project 


has progressed in accordance with the provisions of 
this offer relating thereto. 

(d) Final Grant Payment .—At any time after 
completing the Project the Applicant may file a 
requisition requesting the remainder of the grant 
which, together with all previous payments on ac¬ 
count of such grant, shall be an amount not in ex¬ 
cess of 45 percent of the actual cost of the Project 
upon completion, but not to exceed, in* any event, 
the amount of the grant set forth in paragraph 3 
hereof. The final grant requisition will be honored 
if the documents necessary to support it are com¬ 
plete and work on the Project has been completed 
in accordance with the provisions of this offer 
relating thereto. 

(e) Construction Account .—A separate account 
or accounts (herein collectively called the “Con¬ 
struction Account”) shall be set up in a bank or 
banks which are members of the Federal Deposit 
Insurance Corporation and of the Federal Reserve 
System. The advance grant, the intermediate 
grants, the proceeds from the sale of the bonds (ex¬ 
clusive of accrued interest and an amount, if any, 
representing interest during construction), the 
final grant, and any other moneys which shall be 
required in addition to the foregoing to pay the 
cost of constructing the Project shall be deposited 
in the Construction Account promptly upon the re¬ 
ceipt thereof. All accrued interest paid by the 
Government at the time of delivery of the bonds 
shall be paid into a separate account (herein called 
the “Bond Fund”). Payments for the construc¬ 
tion of the Project shall be made only from the 
Construction Account. 
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(f) Disbursement of Moneys in Construction 
Account. —Moneys in the Construction Account 
shall be expended only for such purposes as shall 
have been previously specified in the certificate of 
purposes filed with and accepted by the Govern¬ 
ment. All moneys remaining in the Construction 
Account after all costs incurred in connection with 
the Project have been paid shall either be Used to 
repurchase bonds, if any of the bonds are then held 
by the Government, or be transferred to the Bond 
Fund. 

(g) Use of Moneys in Bond Fund. —Moneys in 

the Bond Fund shall be expended solely for the 
purpose of paying interest on and principal of 
bonds. ! 

12. Construction of Project. —The following 
policies have been adopted by the Federal Emer¬ 
gency Administration of Public Works in order to 
effectuate the purposes of the Emergency Relief 
Appropriation Act of 1935, and the making of the 
loan and grant herein set forth shall be subject to 
the condition that the Applicant, in the exercise of 
its lawful discretion, shall adopt said policies and 
comply therewith in the construction of the 
Project: 

(a) That if a project is to be constructed under 
contract, contracts should be awarded to the lowest 
responsible bidder pursuant to public advertise¬ 
ment and that every opportunity be given for free, 
open, and competitive bidding for contracts for 
construction and contracts for the purchase of ma¬ 
terials and equipment. 

(b) That the use in the specifications or other¬ 
wise of the name of a proprietary product or the 
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name of the manufacturer or vendor to define the 
material or product required, unless such name is 
followed by the term “or equal”, is considered con¬ 
trary to the policy of free, open, and competitive 
bidding. Where such a specification is used in lieu 
of descriptive detail of substance and function the 
term “or equal” is to be literally construed so that 
any material or article which will perform ade¬ 
quately the duties imposed by the general design 
will be considered satisfactory. 

(c) That in determining the lowest bidder for 
the supplying of materials and equipment, in the 
interest of standardization or ultimate economy, 
the contract may be awarded to other than the 
actual lowest bidder. 

(d) That, in order to insure completion of a 
project within the funds available for the construc¬ 
tion thereof, faithful performance of construction 
contracts will be assured by requiring performance 
bonds written in an amount equal to 100% of the 
contract price by one or more corporate sureties 
financially able to assume the risk, and that such 
bonds will be further conditioned upon the pay¬ 
ment of all persons supplying labor and furnishing 
materials for the construction of the project, except 
in those cases in which it is required by the law of 
Texas that protection for labor and materialmen be 
provided by a bond separate from the performance 
bond. In such case, a performance bond in an 
amount equal to 100% of the contract price supple¬ 
mented by a separate labor and materialmen’s bond 
in an amount not less than 50% of the contract 
price will be adequate. 

(e) That, if the work on any proposed construc¬ 
tion contract is hazardous, the contractor will be 
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required to provide public liability insurance and 
property-damage insurance in amounts reasonably 
sufficient to protect the contractor and each subcon¬ 
tractor. 

(f) That minimum or other wage rates required 
to be predetermined by the law of Texas or local 
ordinance shall be predetermined by the applicant 
in accordance therewith, and incorporated in the 
appropriate contract documents. In the absence 
of applicable law or ordinance, the applicant shall 
predetermine minimum wage rates, in accordance 
with customary local rates, for all the trades and 
occupations to be employed on the project, and in¬ 
corporate them in the appropriate contract docu¬ 
ments. 

(g) That the work shall be commenced as quickly 
as possible after funds are made available and be 
continued to completion with all practicable dis¬ 
patch in an efficient and economical manner, 

(h) That a project will be constructed in accord¬ 
ance with the provisions of the attached Exhibit A, 
which is hereby made a part hereof; to insure this 
purpose appropriate provisions will be inhorpo- 
rated in all contracts (except subcontracts) for 
work to be performed at the site of the project. 
(Exhibit A has been so worded that the provisions 
thereof may, if the applicant so desire, be inserted 
verbatim in such construction contract.) 

13. The Administrator and the Government shall 
have no rights or power of any kind with respect to 
the rates to be fixed or charged by the Project, ex¬ 
cepting only such rights as they may have as a 
holder of such bonds under the laws and Constitu¬ 
tion of Texas and the lawful proceedings of the 
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Applicant, taken pursuant thereto, in authorizing 
the issuance of such bonds. 

14. This offer is made with the express under¬ 
standing that neither the loan nor the grant herein 
described is conditioned upon compliance by the 
Applicant with any conditions not expressly set 
forth herein. There are no other agreements or 
understandings between the Applicant and the 
Government or any of its agencies in any way re¬ 
lating to said Project or to the financing or the 
construction thereof. 

United States of America, 

Federal Emergency Administrator 
of Public Works, 

By H. B. Hackett, 

Assistant Administrator . 
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